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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Creative Waps, Inc.

Serial No. 75/696, 887

Norman E. Lehrer for Creative Waps, Inc.
Elliot S.A Robinson I'll, Trademark Exam ning Attorney, Law
O fice 108 (David Shallant, Mnagi ng Attorney).
Bef ore Qui nn, Chapman and Wendel, Adm nistrative Trademark
Judges.
Qpi ni on by Wendel, Adm nistrative Trademark Judge:
Creative Waps, Inc. has filed an application to
regi ster the mark RAYA SUN for “clothing, nanely, girls and
| adi es shorts, tops, dresses and bat hing suits.”EI
Regi stration has been finally refused under Section

2(d) of the Trademark Act on the ground of |ikelihood of

confusion with the mark RAY SUN and desi gn, as depicted

! Serial No. 75,696,887, filed May 3, 1999, clainming a first use
date and first use in comrerce date of January 25, 1999.
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bel ow, which is registered for “clothing, nanely, vests,
sweaters, jeans, pants, coats, visors, hats, caps and
aprons; sportswear and activewear, nanely, T-shirts,

shorts, jackets, swinsuits, sweatshirts, sweatpants, tennis

wear and shoes.”EI

The refusal has been appeal ed and both applicant and
the Exam ning Attorney have filed briefs. No oral hearing
was request ed.

W nmake our determ nation of |ikelihood of confusion
on the basis of those of the du PontEI factors which are
relevant in view of the evidence of record. Two key
considerations in any analysis are the simlarity or
dissimlarity of the respective marks and the simlarity or
dissimlarity of the goods or services with which the marks
are being used. See Federated Foods, Inc. v. Fort Howard

Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); In re

2 Registration No. 1,639,142, issued March 26, 1991; Section 8
affidavit accepted. The drawing is lined for the color red.
®Inre E. 1. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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Azt eca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999).

Looking first to the goods involved here, we find that
not only are the goods all itens of wearing apparel, as
noted by the Exam ning Attorney, but also there is a
definite overlap in the actual itens of applicant and
registrant. Both include the identical itens shorts and
bathing suits as well as the closely related itens tops and
T-shirts. The registration is unrestricted and thus woul d
enconpass both girls and ladies itens of these types.

Applicant has raised no argunent that the goods are
other than closely related. Thus, for purposes of
conpari son under Section 2(d) we consider the goods
involved to be partially identical, and otherw se closely
rel ated wearing apparel itens.

Furt hernore, because there are no restrictions in the
application or registration as to the channels of trade,

t he goods of each nust be assuned to travel in all the
normal channels of trade. See Kangol Ltd. v. KangaROOS
US A Inc., 974 F.2d 161, 23 USPQ@d 1945 (Fed. Cir. 1992).
Thus, we assune both applicant’s and registrant’s wearing
apparel would travel in all the normal channels of travel
for these goods and, as a result, would be available to the

sanme purchasers in the sane retail outlets.
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It is well accepted that the greater the degree of
simlarity of the goods, the | esser the degree of
simlarity in the marks which is necessary to concl ude that
there will be a likelihood of confusion. See Century 21
Real Estate Corp. v. Century Life of America, 970 F.2d 874,
23 USPQd 1698 (Fed. Cir. 1992). Turning to the marks
i nvol ved here, we are guided by the well established
principle that although the marks nust be considered in
their entireties, there is nothing inproper, under
appropriate circunmstances, in giving nore or |less weight to
a particular portion of a mark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985). In
particular, it is the word portion of a mark, rather than
the design elenment, unless particularly distinctive, that
is nmore likely to be renenbered and relied upon by
purchasers in referring to the goods and thus it is the
word portion that will be accorded nore weight in
determning the simlarity of the marks. See Ceccato v.
Mani fattura Lane Gaetano Marzotto & Figli S.p. A, 32 USPQd
1192 (TTAB 1994); In re Appetito Provisions Co., 3 USPQRd
1553 (TTAB 1987).

Appl yi ng these general principles, we are in
agreenent with the Exam ning Attorney that it is the

literal portion of registrant’s mark, RAY SUN, which is the
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dom nant portion and, as such, is substantially the sane in
appear ance, sound and connotation as applicant’s mark RAYA
SUN. While applicant argues that registrant’s mark is
primarily the word RAY with the word SUN being in such
fanciful lettering that it does not imedi ately convey to
purchasers the word SUN, we are convinced that when seen in
the red lettering for which the mark is lined, the presence
of the word SUN woul d be obvious. Mrreover, we think this
is a case wherein a mgjor function of the design elenent in
registrant’s mark, particularly, the rays emanating from
the word sun, would be to reinforce the inpression of the
RAY coming fromthe SUN, in other words, being a RAY of the
SUN. See Ceccato v. Manifatture Lane Gaetano Marzotto &
Figli S.p.A, supra (coat of arns design reinforces nmeaning
of word mark). As such, the commercial inpression created
by registrant’s mark is highly simlar to that of
applicant’s mark RAYA SUN.

Furthernore, since applicant is seeking to register
its mark in a typed drawing, applicant is free to adopt any
format it desires to display its mark, including a design
very simlar to that of registrant. See Squirto v. Tony
Corp., 697 F.2d 1038, 216 USPQ 937 (Fed. Cir. 1983); INB
Nat i onal Bank v. Metrohost Inc., 22 USPQd 1585 (TTAB

1992). In attenpting to visualize possible fornms of
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applicant’s mark, we can certainly |look to the specinens of
record which show presentation by applicant of the word SUN
inred lettering, although not in the design format of
registrant’s mark. See Phillips Petroleum Co. v. C J.
Webb, Inc., 442 F.2d 1376, 170 USPQ 35 (CCPA 1971). Al in
all, the design features of registrant’s mark cannot be
relied upon to obviate the simlarity of overall conmmercial
i npressions created by the marks.

Accordingly, on the basis of the close rel ationship of
the clothing itens of applicant and registrant, the conmon
trade channels and purchasers for these goods, and the
simlarity of overall comrercial inpressions created by
applicant’s and registrant’s mark, we find confusion likely
wi th the contenporaneous use of the respective marks for
the recited goods.

Decision: The refusal to register under Section 2(d)

is affirned.
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